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DISCRIMINATION AGAINST ALIENS EM- 
PLOYED ON PUBLIC WORKS AND 
LICENSED TO CARRY ON BUSINESS 
SUBJECT TO REGULATION. 


In Morin v. Nunan, 103 Atl. 378, decided 
by Supreme Court of New Jersey, it was 
held that a township ordinance forbidding 
the issuance of any license to any alien for 
the transportation of passengers by auto- 
mobile or motor vehicle for hire is legal. 


The court said: “The fundamental ques- 
tion is whether the township has the legal 
power to discriminate against aliens by re- 
fasing licenses to run motor vehicles or jit- 
neys through its streets for the carriage of 
passengers for hire. ‘This under the cases 
seems to turn on the point whether the right 
to use the streets and places for private pur- 
poses of gain is a vested right or simply a 
privilege ; if a privilege, it may be made to 
depend on citizenship, and such a classifica- 
tion is not illegal, and does not offend against 
constitutional prohibitions.” 


The opinion goes on to refer to many 
cases considering statutes imposing licenses, 
such as forbidding catching fish by seines 
or nets or the planting of oysters and fish in 
the waters of a state by nen-resident citi- 
zens ; the killing of wild game; employment 
on public works and the practice of law, by 
unnaturalized aliens, all of which have been 
held valid. U.S. Supreme Court sustained 
a state statute forbidding employment of 
aliens on public works. Crane v. New 
York, 239 U. S. 195, 36 Sup. Ct. 85, 60 L,. 
ed. 218. The Crane case affirmed a judg- 
ment of New York Court of Appeals 
(Crane v. People, 214 N. Y. 154, 108 N. E. 
427, L.-R. A. 1916 D, 550, Ann. Cas. 1915 B, 
1254). This case shows very elaborate con- 
sideration in opinions by three of the major- 








ity of six and a dissenting opinion by one 
judge in the minority. 


Judge Cardozo, writing the main opinion, 
said: “So far as, those trades or ‘callings 
which are subject to governmental regu- 
lations are concerned, it is settled that the 
state may refuse to grant to aliens, because 
of the fact of alienage, a license to engage 
in them. * * * If the state may debar aliens 
from participating in those private occupa- 
tions or trades which are subject to govern- 
mental regulation, as has been held in the 
cases cited, there is no room for the argu- 
ment that it cannot debar aliens from work- 
ing on its own public works which are 
wholly subject to its own control. * * * If 
the work were private and the public wel- 
fare in no way involved, it is clear that the 
legislature could not deny to the individual 
employer the right to employ aliens. If 
the work was private and the exclusion of 
aliens was, in fact, necessary to the protec- 
tion of the public welfare, such exclusion 
would be within police power,” citing Yick 
Wo vy. Hopkins, 118 U. S. 356. 


The New York case concertied the right 
of the state to do as it willed with its 
own, just as a private owner could, and the 
thought is suggested whether or not this 
reasoning may include the right of the state 
in its regulation of public utilities. Could 
it require by statute, that officers and em- 
ployes of a public utility could be discrimi- 
nated against for alienage, as employes in 
public work may be? ‘The property of the 
state, in that which a public service com- 
pany uses and thereby subjects itself to 
regulation by the state, under its police 
power, is dominant over that of private own- 
ership, except that the latter is protected 
in its constitutional rights against confisca- 
tory regulation. 


The instant case, however, does not in- 
volve precisely the same question as that in 
the New York case. It more resembles that 
last above suggested—business by _privi- 
leged persons and not engaged in as matter 
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instant case, “inalienable rights which be- 
long to human beings at all times and in all 
places,” such as the right to labor for a 
living at the ordinary kinds of business. 


When, however, a business becomes sub- 
ject to regulation there are cases “which 
hold that the state can refuse to grant to 
aliens a license to engage in those trades, 
occupations or callings, which are subject to 
governmental control or regulation as a part 
of its police power,” such as selling liquor, 
peddling, pawnbroking, etc. 


For exercising the trade of a barber, it 
was held to be unconstitutional to bar an 
alien, as such. Templar v. State Exam- 
iners, 131 Mich. 254, 100 Am. St. Rep. 610. 
And so to carry on a laundry. Yick Wo 
v. Hopkins, 118 U. S. 220. And where a 
statute required employment of 80 per cent 
of native born citizens among a company’s 
employes. Truax v. Raich, 239 U. S. 33, 
L. R. A. 1916 D, 545. 


In this last case it was said, that the stat- 
ute referring to every employer, whether 
corporation, partnership or individual “thus 
covers the entire field of industry. * * * 
The purpose of this act is not only plainly 
shown by its provisions, but it is frankly 
revealed in its title: It is there described as 
‘an act to protect the citizens of the United 
States in their employment against non- 
citizens of the United States in Arizona, 
* * * But police power, within the broad 
range of legislative discretion does not go 
$o far as to make it possible for the state 
to deny to lawful inhabitants, because of 
their race or nationality, the ordinary means 
of earning a livelihood. It requires no 
argument to show that the right to work for 
a living in the common occupations of the 
community is of the very essence of the 
personal freedom and opportunity that it 
was the purpose of the (14th) Amendment 
to secure.” 


In Commonwealth v. Hanna, 195 Mass. 
272, 81 N. E. 149, 11 L. R. A. (N. S.) 799, 
the question was as to the validity of a 
statute restricting the issuance of a peddler’s 





license to citizens and those who had de- 
clared their intention to become citizens. 
The court said: “The business of peddling 
furnishes such opportunities for the prac- 
tice of fraud that it is a proper subject for 
legislative regulation. _ That such regu- 
lation has been practiced from early times, 
both in Europe and America, is shown at 
length by Mr. Justice Gray in Ernest v. 
Missouri, 156 U. S. 296. The requirement 
of Rev. Laws that before receiving a license 
the applicant shall file a certificate from the 
mayor of a city that to the best of his or 
their belief, he is of good repute for morals 
or integrity, is a reasonable regulation for 
the protection of the public. If, in the same 
interest, the legislature deems it important 
that licenses shall be granted only to citi- 
zens of the United States, or to those who 
have declared their intention to become citi- 
zens, it can hardly be said that they have 
exceeded their constitutional right in passing 
a law to that effect.” 


Alienage is more an interesting question 
now than heretofore in our history, in view 
of our entrance into the world war. And 
while all questions with this aspect may be 
thought to be rather for consideration by 
Congress than by legislatures, yet the view 
could be enlarged as to action under state 
police power. The presence of danger in 
view of facts within judicial cognizance 
may be taken into consideration. 








NOTES OF IMPORTANT DECISIONS. 





CONSTITUTIONAL LAW—CONSTITU- 
TIONALITY OF SELECTIVE DRAFT LAW.— 
The Supreme Court has again decided that 
the Selective Draft Law is constitutional; that 
Congress’ power to raise armies is not limited 
by the Militia Clause of the Constitution. Cox 
v. Wood (decided May 6, 1918). 


The plaintiff in a proceeding against Major 
General Wood, Commandant of Camp Funston, 
sought by a writ of habeas corpus to secure 
his release from defendant’s authority on the 
ground that the law under which he was se- 
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lected and directed to report to defendant was 
avowedly for the purpose of forcing him into 
military service in a foreign country which 
plaintiff contended was contrary to the limita- 
tion of the Constitution, which provided that 
the power to call the national militia into 
federal service shall have for its sole purpose 
“to execute the laws of the Union, suppress 
insurrections and repel invasions.” 


Although the Supreme Court had answered 
this and other objections to the draft law 
in the Selective Draft Cases, 245 U. S. 366, 
Chief Justice White, succinctly summed up 
the reasons for upholding the rights of Con- 
gress to raise an army by conscription as fol- 
lows, to-wit: 


“(a) That the power of Congress to compel 
military service and the duty of the citizen to 
render it when called for were derived from 
the authority given to Congress by the Con- 
stitution to declare war and to raise armies. 
(b) That those powers were not qualified or 
restricted by the provisions of the militia 
clause and hence the authority in the exercise 
of the war power to raise armies and use them 
when raised was not subject to limitations as 
to use of the militia, if any, deduced from the 
militia clause. And (c) that from these prin- 
ciples it also follows that the power to call 
for military duty under the authority to de- 
clare war and raise armies and the duty of the 
citizen to serve when called were coterminous 
with the constitutional grant from which the 
authority was derived and knew no limit de- 
duced from a separate and for the purpose of 
the war power wholly incidental if not irrele- 
vant and subordinate provision concerning the 
militia found in the Constitution.” 





PUBLIC SERVICE CORPORATIONS. — 
DAMAGES FOR DISCRIMINATON BETWEEN 
COMPETITORS.—It has been established by 
American decision, that mere reasonableness 
in rates to be charged by public service com- 
panies is not the only obligation by them, but 
in addition, there is an anti-monopoly rule, 
which prevents them from favoring one indi- 
vidual, so that free competition between all 
customers might be unduly affected. A recent 
work on public service companies treats this 
question quite extensively. Collier on Public 
Service Companies, 1918, pages 276-283. 


In Homestead Co. v. Des Moines Electric 
Co., 248 Fed. 439, decided by Eighth Circuit 
Court of Appeals, where there was alleged a 
discrimination in lesser rates being charged 
to a competitor in business than to plaintiff 
and the petition claimed as damages the dif- 
ference between the two rates, it was held, that 
the petition showed a cause of action, but the 
true measure of damages was expected profit 








that reasonably might have been earned had 
there have been no interruption or depression 
caused by the unlawful discrimination. 


Speaking of the facts in the case at bar, 
Sanborn, C. J., said: ‘The plaintiff in effect 
avers that, if the defendant had not unjustly 
discriminated against it, it would have sold the 
same amount of its products * * * and that it 
would in that case have had left” a named 
amount in profits prevented from being realized 
by the unjust discrimination. 


It was said: “It may be that plaintiff will 
have difficulty in proving * * * such or any 
loss of profits, under the wise and conservative 
rules of law which guard against speculation, 
uncertainty and conjecture in the determination 
of such losses, but the averments of the com- 
plaint are sufficient to permit it to present com- 
petent evidence of a loss of profits caused by 
the unjust discrimination it pleads.” 


Stone, C. J., concurring specially, thought 
that generally the measure of damages would 
be the difference in the two rates, but where 
there are competitive conditions and these are 
affected by discrimination, “there is an addi- 
tional consideration. The object of business is 
profit, when anyone by an unlawful act reduces 
the profit of another, the law provides for res- 
titution of that loss. Competition limits the 
sale price. When a business man is given a 
lower rate for power or some other element 
entering into the fixed cost of the article he 
produces, it is an absolute certainty that his 
profit has been increased by just the amount 
of the reduction. It is equally certain that 
every competitor has been put at a disadvan- 
tage in just that sum.” 

* 

But is it true that this is the only damage 
he suffers? The competitor captures the mar- 
ket. The other man cannot do business at all. 
If he has had an established business, it thence- 
forth is or may be destroyed. And must com- 
petition be confined in so strict a sense? If one 
competitor cannot live as cheaply as another 
and, therefore, must charge more in carrying 
on his business than the other, has not the 
one to whom has been accorded a preferential 
or lower rate, at least in the necessities of life, 
a great advantage in the world of competition? 
So many things in these days of competition 
and classification exist, that it is hard to tell 
what enters into the domain of overhead expense 
in business. At least we know, that omnia pre- 
sumuntur contra spoliatorem, and nothing is 
inferred in favor of a willful wrongdoer. And 
there ought to spread the idea that benefits of 
a special kind are spoliations of public right. 
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CORPORATIONS — IMPLIED POWER AS 
TO GUARANTY AND SURETYSHIP.—In M. 
Burg & Sons v. Levin City Four Wheel Drive 
Co., 107 N. W. 300, decided by Supreme Court 
of Minnesota, a written guaranty by the gen- 
eral manager of a business corporation, not 
by express provision in its charter or any 
general incorporation statute authorized to be- 
come guarantor in surety for another, to the 
effect that it would guarantee an account of.a 
certain person, was saved by evidence, that 
such person was a valuable employe and had 
threatened to quit the service of the corpora- 
tion, unless such account was guaranteed by 
the corporation. 


The facts show that an employe, regarded 
as a valuable salesman, wanted to get mar- 
ried and to begin keeping house. He asked 
the general manager to advance him money 
to purchase furniture or give a guaranty to 
a merchant for its amount. He had secured 
some “prospects” as a salesman, but had not 
formally assigned the commissions he would 
earn therefrom to the corporation, but he noti- 
fied the general manager that, unless his re- 
quest for an advance or a guaranty was com- 
plied with, he would quit the corporation’s 
employ. 


In adjudging corporate liability upon the 
guaranty, the court said: “It must be as- 
sumed, therefore, that it was a benefit to the 
corporation to put White (the employe) in a 
position where he could purchase the furni- 
ture, thus inducing him to remain in the em- 
ploy of the corporation. Of course, defendant 
corporation had no express power to guar- 
antee or become surety for debts of its em- 
ployes, but we think it may be said that such 
a power may be implied as an incident to the 
business that the corporation was authorized 
to do. * * * We are cited to no case directly 
in point.” 


And respectfully we suggest that we do not 
believe any case in point supporting the court’s 
view is to be found. 


It is to be conceded that a corporation will 
be precluded from pleading ultra vires as 
against a suit where it has received a benefit, 
as long as it holds on to the benefit. But this 
principle is in cases where the benefit has 
been supplied by the plaintiff, or other person 
against whom ultra vires is sought to be in- 
terposed as a defense. It does not cover a 
case where the benefit is by some third per- 
son. What benefit was extended to the cor- 
poration by the plaintiff in this case? May it 
be said, that a derivative, as well as a direct 
benefit, is sufficient? If so, then it may be 





that no instance, in which a benefit may not 
be worked out, can occur, and the rule against 
invalidity of a contract of guaranty or surety- 
ship by a corporation is of no practical value 
whatever. The next advance, if this ruling 
stands, will be to feature good will of an ap- 
plicant, whose debt is to be guaranteed by a 
corporation, as sufficient to support a guar- 
anty at his request in favor of one to whom 
the guaranty is given. 








“STARE DECISIS.” 


In these days of progress, or rather the 
craze to follow things called progressive, 
whether in political matters, social matters 
or in the enactment of general statutes, 
even in regard to mere forms of administra- 
tion, when in general life we see things ac- 
complished that were not dreamed of even 
by Mother Shipton, and when this craze 
has been directed against Courts and Ju- 
dicial Procedure,.as evidence the popular 
cry for the recall of judges and the recall 
of judicial decisions; when the popular 
mind is led to view with less respect mat- 
ters in connection with the administration 
of law and has lost a great deal of the old 
reverence for ancient things, emphasizing 
its contempt for the ancient learning upon 
which our system of jurisprudence is built 
up, by expressions such as “digging into 
musty tomes” and “worm-eaten books,” it 
is well, perhaps, to pause and consider 
whether we as lawyers and the judiciary 
largely are not bound too much by ancient 
precedent and follow too closely decisions 
that in. view of changed conditions should 
be now based rather upon fundamental 
principles, than abiding closely by former 
decisions known as the rule of Stare 
Decisis. 


That this rule is a salutary one in a great 
many cases, is without doubt. That when 
a court of the last resort has carefully con- 
sidered a rule of property and announced 
it in a well considered opinion which has 
been adhered to by the people of the juris- 
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diction generally and upon which they have 
held and dealt in property, such an opinion 
should not be lightly overset or changed in 
accordance with, perhaps we might say, the 
whim of every new judge that might be 
elected or appointed, appeals to every well- 
balanced mind. 


The rule of Stare Decisis is founded on 
public policy, but to give to this rule such 
adamant power that no court would be per- 
mitted to depart thereform, and to make it 
a law like that of the “Medes and Persians, 
which altereth not,” is to emphasize the 
fact of “judge-made laws,” which has been 
so largely criticised in the press of late 
years. 


There are, .as we all know, underlying 
our judicial procedure, which has been 
built up through so many centuries, certain 
fundamental principles which are like 
axioms in the domain of mathematics. 
These principles are unchanging. No con- 
ditions of changing sociology or govern- 
ment should be permitted to eradicate or 
change any of these fundamental prin- 
ciples. The decisions of courts, however, 
should not be held to such a strict and ada- 
mantine rule. These decisions are the ap- 
plication of these fundamental principles 
through processes of high reasoning to the 
conditions as they at the time exist in the 
commonwealth which are exemplified by 
the facts of the particular case. To be 
bound absolutely from year to year and 


from age to age by decisions of courts so : 


that an inflexible rule of law is established 
thereby, while we are met by so many 
changing conditions, is to violate other legal 
maxims, such as “When the reason for the 
law fails, the law fails”; and “Let justice 
be done though the heavens fall.” 


The rule of Stare Decisis has been vari- 
ously stated, and perhaps that one most 
approved is the declaration of Chancellor 
Kent, who states: “A solemn decision upon 
a point of law arising in any given cas2, 
becomes an authority in a like case, because 
it is the highest evidence which we can 





‘have of the law applicable to the subject, 


and the judges are bound to follow that 
decision so long as it stands unreversed, 
unless it can be shown that the law was 
misunderstood or misapplied in that par- 
ticular case.” A reading of this explana- 
tion of Chancellor Kent shows that his idea 
of the rule was not as inflexible in its bind- 
ing power upon courts, as is held in a great 
many decisions and as viewed, I might say 
generally, by lawyers. That such a deci- 
sion should be binding upon lower courts 
when made by the courts of last resort 
until reversed, is certainly a salutary rule, 
but the very fact that it can be reversed 
shows that it is not inflexible or adamant 
upon the Supreme Court. 


There is a great deal of criticism amongst 
those writing upon legal subjects and pro- 
cedure, against what is known as “Case 
Lawyers.” It is, perhaps, easier in the 
practice of the profession to hunt through 
and find a case declared in the expression 
‘on all fours with the case at bar,” and 
to argue to a court that the case being on 
the same statement of facts that decision 
should be followed, than it is to build up 
an argument based on the fundamental 
principles, that we all must admit are in- 
flexible in our theory of jurisprudence, 
through sound and well thought out. or 
well reasoned arguments. But the habit 
of courts, which, of course, makes their 
work easier, to brush aside any new 
thoughts and base a decision on one that 
has been made before, whether in its own 
court or in others, that are considered as 
of weight, tends to make “Case Lawyers.” 


An illustration with which we are par- 
ticularly interested as to these changes in 
conditions which require a departure from 
old rules and decisions, which may not in 
any way disregard or annul fundamental 
principles, is to be seen in regard to the 
application of the doctrine of Riparian 
Rights. That doctrine was followed for a 
great many years in England and in the 


! eastern part of this country which adopted 
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the common law of England as the basis 
of our jurisprudence. The conditions as 
they exist and have continued to exist 
largely in England where the doctrine or- 
iginated, made this a salutary doctrine, but 
when in this western country we found a 
different condition in that the proper de- 
velopment of the land and its use and en- 
joyment required the diversion of water 
from its channel to be applied for irrigation 
purposes, it was necessary that Riparian 
Rights doctrine under our conditions should 
not be the rule of construction. Yet, ow- 
ing to the rule of Stare Decisis. largely, the 
courts were very loath to depart from this 
time-honored doctrine and to apply that 
which has now become the rule of law in 
the arid regions, of prior appropriation giv- 
ing the better right. This question as we 
all know is largely involved in the case now 
pending before the Supreme Court of the 
United States between the State of Wyo- 
ming and the State of Colorado, and in 
some respects it will be necessary for the 
Supreme Court of the United States, in 
case of Wyoming winning the suit, to abro- 
gate this doctrine of Riparian Rights under 
the changing conditions and circumstances 
as they exist in these mountain states. 


An illustration of how a wrong may be 
perpetuated and continued by reason of 
this rule, is illustrated by the statement 
made to me some time ago by the late E. F. 
Richardson, the eminent lawyer, of Denver, 
in regard to the rule of law relating to pub- 
lic carriers, which while insuring a man’s 
goods or his baggage, does not insure his 
personal safety. He said that this rule 
seemed to him so inequitable that he 
thought he would run it down and find 
where it originated, and upon doing so 
found that it started from a dissenting 
opinion by a judge in New York State in 
early days, which dissenting opinion was 
adopted as the majority opinion by another 
court, and that courts from that time on 
almost universally where the question had 
been raised, had followed this majority 
opinion of the other court which was 





founded on the dissenting opinion in the 
New York case, to such an extent that it 
had become an almost thiversal rule of 
decision. How many more rules of deci- 
sion considered by courts to be obligatory 
upon them under the rule of Stare Decisis 
have originated on equally slight founda- 
tions, it is hard to say without an exhaus- 
tive search, 


I wish to say that I do not desire in any 
way to criticise our own Supreme Court 
by anything I may say in this address. I 
feel that our own court has, perhaps as 
much as any other court in the country, 
been inclined whenever changed conditions 
appear to require the setting aside of former 
rules of decisions, to follow the real rule, 
or what I consider to be the real rule, of 
Stare Decisis, and where the conditions re- 
quire it depart from strict following of 
past decisions or past rules. This is illus- 
trated not only in the way that our court 
has handled the irrigation questions and 


rule of Riparian Rights, but also in the late ~ 


decisions; where in three cases of men con- 
demned to death in which proper objec- 
tions and exceptions were not taken in the 
court below, or where the matter was not 
presented to the court below on the Motion 
for a New Trial, our court refused to be 
bound by the past rule that has been 
adopted, not only in Wyoming but in a large 
majority of the states, that the Supreme 
Court will not consider any matter which 
has not been properly excepted to in the 
court below; a rule which has been as 
strong perhaps and as inflexible as any rule 
of procedure in Appellate Courts. 

I do not wish to give the impression that 
I think that the rule of Stare Decisis, or 
other rules of similar import, in regard to 
decisions of courts, should be done away 
with. Such a procedure would be to throw 
into chaos and to render the scale of justice 
uneven and to make our jurisprudence un- 
certain. 

A great deal of the complaint, however, 
that may be and has been made against 
following precedents and former decisions 
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is due to the fact that the true rule is not 
understood. From the expression used in 
decisions where this rule is referred to, 
courts or judges seem to think that the rule 
means that a court is not at liberty when 
a point of law has been settled by a former 
decision, to afterwards depart from it, in- 
stead of taking the rule as stated above 
by Chancellor Kent. Were the rule of 
Stare Decisis absolute and inflexible, as be- 
lieved to be the rule by some, a strict ad- 
herence thereto would in a comparatively 
short time, without new cases arising, pre- 
vent the consideration by courts of cases 
under new conditions being brought before 
them, and the law would become a fixed 
measure or rule only to be changed by legis- 
lation. Decisions as to construction of stat- 
utes governing procedure might well when 
properly considered and reasoned, be con- 
sidered as permanent, and if the necessity 
existed by reason of changed conditions or 
otherwise for a change in these rules, legis- 
lation could be appeated to to correct any 
evil that may arise. 


It is an old maxim that “all rules have 
exceptions” and that “the exceptions go to 
prove the rule.” Rules of decision accord- 
ing to administration of Stare Decisis 


, should be viewed in this sense. ‘The ten- 


dency of our courts and our lawyers, as 
stated above, has been too much, perhaps, 
towards making this rule inflexible and to 
refer to some past decision as having set- 
tled a present case. From this has grown 
the present tendency of “Case Lawyers.” 
We look up with reverence to those names 
of the old lawyers and advocates, mental 
giants, who have presented well reasoned 
arguments and orations to courts on im- 
portant questions. ‘Their arguments were 
based on fundamental principles and not on 
decided cases. 


How often do we see in decisions the ex- 
pression “the weight of authority” is thus 
and so, showing there is a difference in the 
decisions of courts in various jurisdictions ; 
more have decided one way, perhaps, than 
another. The reason for this diversity of 





opinion and diversity of decision is not be- 
cause of difference in fundamental prin- 
ciples or what are considered to be such 
by various courts, but from the way that 
various courts argued from different con- 
ditions in different jurisdictions. How 
much then should courts everywhere con- 
sider the conditions under which the for- 
mer decision was rendered and the con- 
ditions of today. There is a maxim that 
says, “The law of necessity is the law of 
time, that is, time present.” An applica- 
tion of this principle to this rule of Stare 
Decisis and as modifying the rule, would 
express the idea that I have in mind. 


The feeling of unrest of the community 
at large that there should be some change 
generally called “progress” in the adminis- 
tration of justice and the conduct of our 
courts, might well be effected if the bench 
and the bar would be insistent upon admin- 
istering this rule according to what seems 
to me to be its true intent and purpose, 
rather than that in which to a large extent 
it has been used. 


At the present time the world is much 
agitated over proper rules of International 
Law, owing to the changed conditions of 
warfare. The Maritime League to which 
the jurisdiction of the country extends into 
the sea under the old conditions and which 
has been a fast rule of International Law, 
was based upon the farthest range of a 
cannon shot. Under the conditions in 
which submarines and Zeppelins, under the 
seas and in the air, and when the range 
of our modern guns extend to twenty-five 
miles, were there court of last resort on 
international questions, it might well be 
reasoned that for purpose of jurisprudence 
and neutrality this limit could be vastly ex- 
tended. What is or what is not allowed 
by the rules of civilized warfare under the 
conditions of 42-centimeter guns with 
smokeless powder that are aimed by sci- 
entific means at objects unseen and unsee- 
able by those shooting the guns, directed 
perhaps by airships or telephones from a 
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distance? What shall be the rule as to 
poisonous gases used against the enemy? 
And numerous other means that have been 
brought out in the present European strug- 
gle under recent scientific innovations, can 
no longer be decided by past precedents or 
rules, even those that have been regulated 
by treaties when present conditions were 
not contemplated. 


Rules of evidence have been changed and 
are changing on acount of new appliances. 
The question of the introduction of photo- 
graphs and of radiographs has been mate- 
rially changed, and as new methods of as- 
certaining and proving facts become estab- 
lished, the rules that would have formerly 
prevented admission as evidence of many 
things have been-changed to meet advanc- 
ing conditions. Decisions authorizing the 
right of contract betwen employer and em- 
ployee, in view of present industrial con- 
ditions, have undergone and are undergoing 
changes. ‘True, many of these old rules 
have been abrogated by statute, but the in- 
terpretation of other provisions, the rights 
of the road now occupied by automobiles, 
are modified from what they were when 
only the horse and drawn vehicle were in 
question. The question of the navigation 
of the air and the right to pass above one’s 
property, are things we can see are to be 
thrashed out in the future in the increasing 
use of these means of transportation. 


The world moves. The administration 
of the law must not stand still. Everlast- 
ing principles must not and cannot be abro- 
gated, but it depends upon the lawyers of 
the country in their presentation of cases to 
the courts, and the courts interpreting the 
laws as adapted to new and changing con- 
ditions, to be governed by true reason based 
on principles and not necessarily on former 
decisions of their own or other courts which 
were based upon a different state and con- 
dition of human society and welfare. 


Cuas. E. BLyDENBURGH. 
Rawlins, Wyo. 





A WARNING AGAINST THE CEN- 
TRALIZING TENDENCIES OF 
WAR LEGISLATION. 





Hidden away among the usual formal- 
ities and generalities of a bar association 
report is often found some jewel of 
thought or expression “of purest ray se- 
rene,” which it is the duty of the legal 
journalist to bring to the light of day. 

Of such a character we believe is that 
subdivision of the last report of the Com- 
mittee on Jurisprudence and Law Reform 
of the Alabama Bar Association, which re- 
fers to the destruction of the principal of 
local self government involved in the neces- 
sary measures taken to carry on the pres- 
ent war with Germany. Mr. Forney 
Johnston, of Birmingham, Alabama, is the 
author of the report which in its thought 
and literary quality reflects great credit on 
its author. The report says: 


“In this great crisis now upon us there 
has never been ground for difference of 
opinion. The American government acted 
when no other course was debatable. Since 
that grey day in our history every dollar 
and every drop of blood in Alabama is, 
under the Constitution, enlisted for the war 
Only through unqualified recognition of 
this fact, with its grave consequences, can 
the State assert in time of peace that sov- 
ereignty under the Constitution, which, in 
time of war, rests exclusively in the na- 
tional government representing all of the 
states. This is Alabama’s war. Sibert of 
Etowah, stands nearest the fighting’line in 
command of the American troops. Ala- 
bama boys are under arms, in camp, and on 
the march. Under Gorgas of Tuscaloosa, 
is the organized medical skill of the ‘nation 
to guard the vast army now in the making. 
The senators and representatives from Ala- 
bama are voting incalculable resources in 
evidence of Alabama’s part in the struggle. 
As a sovereign state acting through its rep- 
resentatives, Alabama is asserting its sov- 
ereignty in the method assured under the 
Constitution in time of-war and no citizen 
can repudiate its action and be loyal. In 
consenting to the abrogation of local rights, 
to the suspension of state control over the 
interchange of commodities and the agen- 
cies of transportation within her borders; 
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in submitting to direct taxation which will 
cut to the bone; in freely assuming her 
part of the burden, the State is not sur- 
rendering, but is asserting, her sovereignty 
under the greatest of all treaties—the Con- 
stitution of the United States; is asserting 
the’ right to have her citizens protected 
against murder on the high seas, to estab- 
lish her right and the world’s right to 
peace. To oppose these things is to stand 
in the way of the high prerogatives of the 
State, as well as to be guilty of treason to 
the nation. 

“But the people should never be permit- 
ted to forget that these conditions arise out 
of the war, and are based exclusively upon 
the provisions of the United States Con- 
stitution relating to war. To use them as 
precedents or subterfuges for the per- 
manent intrusion of national interference 
in local matters in time of peace involving 
an essential surrender of state sovereignty 
would be as treasonable as to oppose the 
state’s ready acquiescence in these meas- 
ures in time of war. 


“The American colonies were organized 
by states, enjoying their separate autonomy 
direct from the crown. The American sys- 
tem is based on the administration of local 
affairs through local action. Administrative 
law and constitutional law have thus 
acknowledged the same limitations. Local 
self-government is an Anglo-Saxon princi- 
ple which became possible in England on 
account of her insular position, in contrast 
with the centralized type of administration 
forced on the free states of Europe by the 
external pressure of powerful neighbors. 
The surrender of self-government in local 
matters to national authority is justifiable 
only by military necessity or like emer- 
gency, by the fear of war, by the lack of the 
ability for self-government or the absence 
of a spirit of liberty. The principle of 
“local self-government” embodied in the 
American system has been justified after 
too many centuries of political experience, 
by the blood of too many patriots, to be 
discarded as a trite phrase. That central- 
ized efficiency, which works under a Prus- 
sian lash in Europe, is the result and the 
prophesy of war, civil or external. 

“The difficulty and the danger for the 
American Bar to realize and make plain is 
that the fine democracy expressed in the 
phrase “local self-government,” is not only 
sound politics and the only condition to 
which liberty loving people capable of self- 





government should submit, but is the last 
word, in time of peace, in simplicity, ef- 
ficiency and economy of local administra- 
tion. It stands the test of efficiency to-day 
as surely as it responded to the indomitable 
demands of our political philosophers of the 
past. To surrender it for the waste, the in- 
justice, the lack of flexibility and sympathy 
with local necessities and traditions, which 
is characteristic of an attempt to centralize 
local regulation would be to sacrifice the 
peace usages and customs of democratic 
America for a condition that is the horrid 
progeny of war—tolerated in time of peace 
only in countries where self-government is 
passively surrendered by the people or is 
excluded by the fear of war.” 








BENEFICIAL SOCIETY—SUICIDE. 





GATES v. KNIGHTS TEMPLARS & MASONIC 
MUT. AID ASS’N. 





Kansas City Court of Appeals. Missouri. 
April 1, 1918. 





20 S. W. 280. 





Under Rev. St. 1909, § 6945, abolishing the 
defense of suicide, except where insured contem- 
plated suicide when he applied for the policy, 
a fraternal order insuring lives on the assess- 
ment plan cannot by contract embodied in its 
policy provide that a smaller amount than the 
face of the policy shall be paid in case of 
suicide. 





BLAND, J.: Defendant, a foreign life insur- 
ance company doing business on the assess- 
ment plan in this state, insured the life of 
Erskine M. Gates in the sum of $2,000, in favor 
of his wife, who is the plaintiff. The policy 
provided: 

“That in case a member shall die by his own 
hand, sane or insane, this association will pay 
to the beneficiary the amount of money paid by 
the member to the association, without interest, 
but such payment shall in no case exceed 50 
per cent of said sum of $2,000.” 


It is admitted that the said Erskine M. Gates 
committed suicide in this state by taking car- 
bolic acid. The defendant refused to pay the 
face value of the policy, but tendered to plain- 
tiff the sum of $296.61, the amount payable 
under the policy providing the suicide clause 
is valid. Plaintiff refused this tender and 
brought suit for the full amount of the policy, 
and judgment being rendered in her favor for 
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the amount sued for, defendant has appealed. 

It is now firmly settled in this state that 
section 6945, R. S. 1909 (abolishing the defense 
of suicide in all cases except where the insured 
contemplated suicide at the time of his appli- 
cation for the policy), is applicable to insur- 
ance companies on the assessment plan. Sec- 
tion 6959, R. S. 1909; Collins v. Mut. Life As- 
sociation, 84 Mo. App. loc. cit. 556; Logan v. 
Fidelity & Casualty Co., 146 Mo. loc. cit. 123, 
47 S. W. 948; Toomey v. Supreme Lodge, 147 
Mo. loc. cit. 137, 48 S. W. 936; Elliott v. Insur- 
ance Co., 163 Mo. loc. cit. 157, 63 S. W. 400; 
Anderson v. Missouri Benefit Association, 199 
S. W. 740. However, it is the contention of 
the defendant that although suicide is not a 
defense to this action, nevertheless, the com- 
pany may lawfully provide that a smaller 
amount than the face of the policy be paid in 
case of suicide, and in support thereof cites 
the case of Scales v. National Life & Accident 
Ins. Co., 186 S.-W. 948, recently decided by the 
Springfield Court of Appeals. The St. Louis 
Court of Appeals in the case of Applegate v. 
Travelers’ Ins. Co., 153 Mo. App. 63, 132 S. W. 
2, had under consideration a policy of insurance 
which provided that the company, “in the 
event of the death of the said Oliver H. Apple- 
gate (the insured), loss of limb or sight, or 
disability caused by gas, vapor or poison, shall 
pay but one-tenth of the amount otherwise 
payable.” In that case the insured committed 
suicide by drinking a liquid poison known as 
carbolic acid, and the St. Louis Court of Ap- 
peals held that under section 6945, R. S. 1909, 
the company was liable for the full amount of 
the policy, and could not discharge its obli- 
gation by paying one-tenth of the amount, and 
the same court in the case of Dodt v. Insurance 
Co., 186 Mo. App. loc. cit. 176, 171 S. W. 655, 
approved the Applegate case in very strong 
language. 


The Springfield Court of Appeals in the 
case of Scales v. National Life & Accident Ins. 
Co., supra, had under consideration a policy that 
provided that where death resulted from “any 
gas, vapor, narcotic, anaesthetic or poison,” the 
insurance would be for but one-fifth of the 
amount of the face of the policy (terms similar 
to those of the policy in the Applegate case), 
but held, differing from the St. Louis Court of 
Appeals in the last-mentioned cases, that an 
insurance company might provide for the pay- 
ment of a certain amount of money for the 
death or injury resulting from certain causes 
and a different amount for a death or injury re- 
sulting from other causes where it happens 
under certain designated circumstances. In 
the Scales case the evidence shewed that the 





insured came to his death by intentionally tak- 
ing carbolic acid for the purpose of committing 
suicide. The Springfield court of Appeals held 
in that case that the fact that the insured com- 
mitted suicide had nothing to do with the right 
of the company to provide for a less amount of 
insurance where the insured died by reason of 
taking poison, and that as the less amount was 
not based upon any contingency that he died of 
poison taken with suicidal intent, the question 
as to whether the insured committed suicide or 
not was not in the case, there being nothing in 
the laws of Missouri preventing the company 
from insuring for a less amount in case of 
death resulting from any cause, such as the 
taking of poison, so long as the smaller amount 
was not based upon the contingency of the in- 
sured committing suicide. The Springfield Court 
of Appeals transferred the Scales case to the 
Supreme Court on the ground that it was in 
direct conflict with the Applegate case decided 
by the-St. Louis Court of Appeals. 

It is apparent if the Springfield Court of Ap- 
peals had before it the case at bar, that it would 
decide that the clause in this policy providing 
for a reduced amount in case of suicide was 
void, and that plaintiff was entitled to recover 
the full amount. The clause in the policy in 
the case at bar does not provide for a smaller 
amount of insurance in case the accident hap- 
pened under any other conditions, except that 
of suicide on the part of the insured. This case 
is to be distinguished from that of the Scales 
case, for the reason that the decision in the 
Scales case is based, as we have already stated, 
on the proposition that the company may pro- 
vide for a less amount of insurance when the 
policy contemplates that there shall be the 
smaller amount, whether the poison was taken 
accidentally or with the intention of committing 
suicide. The provision of the policy in the case 
at bar is entirely unlike the provision of the 
policy in the Scales case, as the only cause 
providing for the reduction of the amount of 
this policy is in case the insured committed 
suicide. We recently had this same question 
before us in the case of Anderson v. Missouri 
Benefit Association, supra, and decided that the 
company, under our statute, cannot by contract 
make suicide a partial defense or reduce the 
amount of recovery. 

From what we have said we are not con- 
cerned with the difference of opinion between 
the St. Louis and Springfield Courts of Appeals 
on the question involved in the Applegate and 
Scales cases, and we do not deem that this 
opinion is in any wise in conflict with the opin- 
ion of the Springfield Court of Appeals. 


The judgment is affirmed. All concur. 
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Note.—Foreign Fraternal Associations as Be- 
ing or Not Insurance Companies.—The statute of 
Missouri (§ 6945 R. S. Mo. 1909) referred to in 
the instant case says: “In all suits upon policies 
of insurance on life hereafter issued by any 
company doing business in this state, to a citizen 
of this state, it shall be no defense that the in- 
sured committed suicide, unless it shall be shown 
to the satisfaction of the court or jury trying the 
cause that the insured contemplated suicide at the 
time he made his application for the policy and 
any stipulation in the policy to the contrary shall 
be void.” 

In Travelers’ Protective Assn. v. Smith, 183 
Ind. 59, 107 N. E. 283, the effect of suicide of a 
member of a fraternal association organized un- 
der Missouri law was considered. It was said 
that: “The courts of Missouri have held that the 
suicide section (§ 6945 set out above) does not 
apply to fraternal beneficiary associations not or- 
ganized for profit and that such associations are 
not subject to the provisions of the general insur- 
ance laws.” 

There was cited the case of Tice v. Knights of 
Pythias, 204 Mo. 349, 102 S. W. 1013 and there it 
was held that there was a distinction between 
fraternal beneficial associations and assessment 
companies, because the former is not in business 
for profit and the amount payable is not certain, 
while as to the latter the contrary is the fact, 
citing Toomey v. Supreme Lodge, etc., 147 Mo. 
130, 48 S. W. 936. 

The instant case does not distinguish between 
fraternal associations and assessment companies, 
but it does not cite at all the Tice case, where 
the Missouri Supreme Court, a court binding the 
court in the instant case, did distinguish between 
the two classes of companies. 

But in view of U. S. Supreme Court ruling as 
to the faith and credit clause to be given to char- 
ters by the courts of the home state of fraternal 
associations the question occurs as to what right 
has another state to control the doing of busi- 
ness there or to place any interpretation by force 
of its own law on the right of contract between 
members of a fraternal insurance association. In 
other words, suppose the Missouri statute had in 
terms attempted to include beneficial insurance so- 
cieties, would it have been valid legislation? 

In Supreme Lodge Knights of Pythias_ v. 
Mims, 241 U. S. 574, 36 Sup. Ct. 702, 60 L. ed. 
1179, L. R. A. 1916 F, 919, it was held that a mem- 
ber of a voluntary unincorporated fraternal and 
benevolent association has a right to have con- 
tracts between its members construed in Texas 
just as they are construed at the home of the 
association’s charter, 
association’s charter, the latter construction con- 
trolling everywhere. 





This case cites for authority that of Supreme 
Council Royal Arcanum y. Green, 237 U.S. 531, 
35 Sup. Ct. 724, 59 L. ed. 1089, L. R. A. 1916 A, 
771, approving Reynolds vy. Sub. Council R. A, 
192 Mass. 150, 78 N. E. 129, 7 L. R. A. (N. S.) 
1154, 7 Ann, Cas. 776. The Mims case lately has 
been followed in Sup. Lodge K. P. v. Smyth, 38 
Sup. Ct. 210. 








Chief Justice White.in the Green case, supra, 
speaks of “the intrinsic relation between each 
and all the members,” as resting on the constitu- 
tion and by-laws, and of “a collective and unified 
standard of duty and obligation on the part of 
the members themselves and the corporation.” As 
to whether such a corporation could be the repre- 
sentative of all its members in a court, it was 
found unnecessary to declare. This case was 
appealed from New York in which state it was 
held Massachusetts construction must be followed. 


In Reynolds v. Sup. Council R. A., supra, 
Massachusetts Supreme Court declared the mean- 
ing of the charter, that U. S. Supreme Court 
held must be respected in New York under faith 
and credit clause. This case speaks of a reserved 
power of amendment when adopted as provided. 


But are such associations really insurance com- 
panies? It was held in Penn. Mut. L. Ins. Co. 
v. Mechanics’ Sav. Bk. & Tr. Co., 73 Fed. 653, 
19 C. C. A. 316, 38 L. R. A. 33, that benefit cer- 
tificates in mutual aid societies do not amount to 
“existing insurance” in the sense intended by a 
statute of Pennsylvania. It was thought that the 
statute did not embrace “insurance in mutual 
benefit associations which are not ordinarily de- 
scribed as life insurance companies, and that 
doubt has often arisen whether the contracts they 
issue are properly or technically described as life 
insurance at all.” Judge Taft who spoke thus, 
further expressed doubt whether the rule of 
construction of insurance contracts—resolving 
ambiguity in favor of insured—applied to them 
at all. See N. W. Masonic Aid Assn. v. Jones, 
154 Pa. 99. 


There is a very great deal of diversity of view 
as to whether these associations are deemed in- 
surance companies and benefit certificates to be 
construed like insurance policies, but at all events 
should a general statute about insurance com- 
panies and insurance policies be taken to embrace 
them and the certificates they issue? 

Of course police power may generally take hold 
of contracts and reform them, when there is rea- 
sonable ground for its operation, and the subject 
of insurance is to be deemed one as to which 
there may be regulation under police power, but 
when it is considered, that at bottom those ar- 
rangements are wholly inter sese, members con- 
tracting in regard to a lawful thing, and that they 
acquire vested rights thereby, must not the pur- 
pose be very clear, that police power means to 
intervene in private contractual arrangements? As 
to an insurance company it comes under a dif- 
ferent rule. A fraternal benefit society has no 
intrinsic rights in the matter at all. It gathers 
from members and distributes what it gathers. 


And then there is the principle, that a non-resi- 
dent as to his contractual rights must not be dis- 
criminated against as between him and a resident. 
Now, if one has the right to contract with others, 
shall it be permitted that, yet if one with whom 
he contracts resides in another state, the statute 
of that state may say, that under police power 
citizens of its state shall not be bound as others 
are? C. 
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ITEMS OF PROFESSIONAL 
INTEREST. 


BAR ASSOCIATION MEETINGS FOR 1918— 
WHEN AND WHERE TO BE HELD. 





American—Cleveland, Ohio, Hotels Winton 
and Statler; August 28, 29 and 30. 

Alabama—Montgomery, July 12 and 13. 

Arkansas—Little Rock, May 30 and 31. 

California—San Jose, June 6, 7 and 8. 

Colorado—Colorado Springs, July 12 and 13. 

Georgia—Tybee Island, June 7 and 8. 

Hawaii—Honolulu, May 29. 

Illinois—Chicago, Hotel LaSalle, May 31 and 
June 1. 

Indiana—Indianapolis, July 10. 

Iowa—Des Moines, June 27 and 28. 

Kentucky—Danville, July 2 and 3. 

Maryland—Atlantic City, N. J., Hotel Chelsea, 
June 27, 28 and 29. 

Michigan—Kalamazoo, June 28 and 29. 

New Hampshire—Crawford House, 
Mountains, July 6. 

New Jersey—Atlantic City, June 14 and 15. 

North Carolina—Wrightsville Beach, June 25, 
26 and 27. 

Ohio—Cleveland, August 26 and 27. 

Oregon—Portland, November 19 and 20. 

Pennsylvania—Bedford Springs, June 25, 26 
and 27. 

South Carolina—Spartanburg, about August 1. 

South Dakota—Sioux Falis, latter part of 
July. 

Tennessee—Chattanooga, August 7, 8 and 9. 

Texas—Wichita Falls, July 3, 4 and 5. 

West Virginia—Elkins, July 16 and 17. 

Wisconsin—Racine, June 26, 27 and 28. 


\ 
athe 


White 





PROGRAM OF THE 1918 MEETING OF THE 
ILLINOIS BAR ASSOCIATION. 





The Quarterly Bulletin of the Illinois Bar 
Association for May, 1918, is actually bristling 
with literary sword thrusts completely per- 
meated by the war impregnated atmosphere of 
society as it exists to-day, So far is this true 
that the first published announcement concern- 
ing this meeting is to the effect that no one 
will be allowed to taJk on any subject other 
than the war. We quite imagine that no one 
will wish to talk on any other subject, nor will 
anyone be capable of getting his wits together 
to talk on any other subject. 

The announcement goes on to say that “we 
plan a get-together, get-acquainted meeting of 
the lawyers of Illinois, with the one big ques- 





tion for discussion, ‘How can we help win the 
war?’” President Tolman’s address will be 
along this line. Gov. Lowden, who has been 
an active member of the Association for over 
twenty years, will address the Association, and 
the presidents of the District Federations will 
report the war activities of the lawyers of their 
districts. 


The place of meeting is at the Hotel LaSalle, 
Chicago, May 31 and June 1, 1918. Saturday’s 
session will be occupied with reports of the 
various committees, and addresses by repre- 
sentatives of the War Activities of the National 
Government. At this time the committee is 
unable to announce the names of representa- 
tives of the Government who will be present 
at the Saturday meeting. The annual banquet 
will be held Saturday evening at the Hotel 
LaSalle. 


Among those who will address the meeting 
will be Hon. Edgar Bronson Tolman, President 
of the Association; and Hugh S. Magill, whose 
subject will be, “Illinois and the Centennial.” 

In addition to reports of general and special 
committees there will be special reports of 
war work done by Illinois lawyers, which no 
doubt will disclose some very interesting fea- 
tures of the activities of lawyers at the present 
time. 


The Judicial Section of the Association will 
meet Friday, May 3i1st,,at the Hotel LaSalle, 
at ten o’clock. Hon. Orrin N. Carter will pre- 
side. One of the subjects for discussien is the 
“Memorial of the American Bar Association 
Respecting Written Opinions—Should They be 
Required in Every Case?” 

The Illinois branch of the American Institute 
of Criminal Law and Criminology will also meet 
in Chicago in connection with the State Bar 
Association meeting, and their sessions will be 
held May 3l1st, at two o’clock; and at ten 
o’clock, June Ist, Prof. Wm. G. Hale of Urbana, 
will deliver the President’s address. Hon. 
Frank Johnston will read a paper entitled, “En- 
forcing Concealed Weapon Laws.” Mr. W. S. 
Reynolds will speak on the subject, “Shall Illi- 
nois Have a State Probation Commission?” 
Hon. John L. Whitman, of Springfield, will dis- 
cuss the question of the “Operation of the 
Parole Law in Illinois.” 


A noteworthy feature of the Bulletin is the 
long list of names of Illinois lawyers in military 
service. This list includes the President of 
the Association, who recently has been commis- 
sioned as Major in the Adjutant-General’s de- 
partment, and is now in charge of the Cook 
County branch of State Headquarters in connec- 
tion with the administration in [Illinois of the 
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Selective Service Act. Another well-known 
lawyer, Hon. Nathan William MacChesney, has 
the rank of Judge Advocate General. 





PROGRAM FOR THE MEETING OF THE 
NEW JERSEY BAR ASSOCIATION. 





The annual meeting of the New Jersey Bar 
Association will be held at Atlantic City, at the 
Chelsea Hotel, June 14th and 15th. 

The President’s address, by Edward M. Colie, 
will be entitled, “The Constitutional Con- 
science.” Other speakers will be Justice Put- 
nam of New York, Governor Edge, Justice Pit- 
ney of the United States Supreme Court, for- 
mer Attorney-General Wickersham and Job 
Hedges. 








BOOK REVIEW 





HALL’S QUTLINE OF INTERNATIONAL 
LAW. 





The long neglected subject of international 
law is coming into its own. Isolated, as Amer- 
ica has been for many years, there was no 
particular incentive to study this branch of 
the law. Practically very few lawyers had oc- 
casion to apply it, and in the few cases in- 
volving private rights, as in the Pius Fund 
case, lawyers who had previous diplomatic 
service were usually retained as counsel. 

But the subject can no longer be said to be 
academic. During the war and, more espe- 
cially, after the war, will this subject assume 
a position of more than slight importance to 
the practicing lawyer. 

For this reason, the excellent elementary 
treatise on international law by Arnold Ben- 
nett Hall, will no doubt fil! a need for the 
present and future time not only of students, 
but of practicing attorneys who neglected the 
subject in their college days. 

The author is assistant professor of Political 
Science at the University of Wisconsin, and 
his treatise, while only an outline of the out- 
standing principles of international law, is a 
very accurate and clear summary of the law 
as applied between nations today. 

Moreover, the appendix contains not only a 
complete bibliography of the subject but also 
all the principal arbitration treatises executed 
in recent years. 

Printed in one volume of 255 pages, bound 
in clath, and published by the La Salle Exten- 
sion University. 





HUMOR OF THE LAW. 





Sir Edward Carson, in his slow, apparently 
lazy, way rose to cross-examine a _ witness 
whose face and nose left little room to doubt 
his bibulous tendencies. 

“Are you a very hard drinker, sir?” asked 
Sir Edward, looking the man up and down. 

“That’s my business,” came the answer. 

Counsel shrugged his shoulders. “Any other 
business, sir?” he snapped. 





A Southerner in one of the cantonments be- 
low the Mason and Dixon line, when called up 
for examination, was asked: ! 

“What is your nearest living relative?” 

“What you mean, ’relative, mister?” returned 
the recruit. 

“Oh, I mean your nearest living kinsfolk.” 

“Wal, that’s my aunt you’re talking ’bout.” 

Several other questions were answered satis- 
factorily when there came: 

“In case of death or accident, who shall be 
notified?” 

“My mother,” immediately from the select- 
man. 

“But you told me just a few minutes ago that 
your aunt was the nearest living relative that 
you have,” objected the officer. 

“You asked me who my nearest living kin 
was, didn’t you? Wal, that’s Aunt Liz—she 
lives jest two miles from where I been livin’; 
mother lives five.’—Minneapolis Tribune. 





Two darkies were suing for divorce. It was 
necessary for the old parson who had married 
them to testify. He appeared and-this col- 
loquy ensued: 

Judge—What’s your name? 

Parson—William Lewis, C. W. B. M., yoh 
honah. 

Judge—Do you know this couple? 

Parson—Yas, suh, I do. 

Judge—Did you marry them? 

Parson—No, suh! 

Judge—Didn’t you marry ’em? Why, they 
have proof you did. 

Parson—Mebbe so, boss, but yo’ see it was 
lak dis. Dat fellar come to me an’ said he’d 
gib me $2 to marry him. I sez “alright” and 
he went and got dat woman and brung her to 
de church. Just befo’ de ceremony he ‘low as 
how he ain’t got but six bits to gib me. Boss, 
I couldn’t pehform no reg’lar ceremony lak dat 
for a measely six bits, so I just read de Chris- 
tian Endeavor pledge ober dem and turned um 
loose. 
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1. Adeption—Specific Performance.—Where 
putative father receives illegitimate child into 
his home under contract to adopt him and make 
him an heir at law, but there was no legal con- 
tract of adoption, child’s heirs at law could 
not maintain suit in equity to specifically en- 
force contract and to recover father’s personal 
estate.—Pair v. Pair, Ga., 95 S. E. 295. 


2. Attachment—Husband and Wife.—In ac- 
tion on joint note of husband and wife, in which 
attachment is sought, creditor establishes his 
right to the attachment by showing that the 
husband formed the intention to leave the state, 
without showing a like intent on the part of the 
wife.—Ware v. Flory, Mo., 201 S. W. 593. 


3. Attormey and Client—Accounting to Client. 
—Defendant, attorney for plaintiff, an old, weak, 
and uninformed man, held liable for amount he 
owed plaintiff on account of various transactions 
between them; defendant never having rendered 
true statement of indebtedness.—Eadie vy. Johns- 
ton, Mo., 201 S. W. 601. 


4.——Consent Decree.—Counsel of party, by 
agreeing to entry of consent decree, bound his 
client, and, if any of his acts were without suf- 
ficient authority, client’s remedy was against 
him.—Chicago & Vicinity Hungarian Benev. Soc. 
v. Chicago & Suburk. Hungarian Aid Soc., IIL, 
118 N. EB. 1012. 


5. Impropriety.—Where an owner contract- 
ed for erection of building, and gave mort- 
gages to secure money, there was no impro- 
priety in her attorney’s acting as attorney for 
contractors against bank which advanced money 
for construction, after his relations with the 








owner, as her attorney, had ceased.—Alliance 
Trust Co. v. Hubbard, Ore., 171 Pac. 550. 

6. Relation.—Although an attorney orally 
promised to permit his client to redeem property 
the attorney had purchased under tax sale, out 
of which the attorney’s fees were to be paid, yet 
when the client, without offering to redeem, re- 
fused an offer from another for the full value 
of the property, the attorney’s obligation termi- 
nated.—Ivey v. Teichman, Tex., 201.8. W. 695. 

7. Banks and Banking—Dishonored Draft.— 
Where a draft and bill of lading is given to a 
bank by a depositor in exchange for credit, and 
the draft is dishonored, the bank can apply 
the debtor’s deposits on the debt without the 
consent of the depositor, but not if the trans- 
action is a sale of the shipment.—Cochrane v. 
First State Bank of Pickton, Tex., Mo., 201 S. W. 
572. 


8. Bills and Notes—Collateral.—Where sev- 
eral persofss indorsed note for accommodation, 
which a bank accepted, requiring another in- 
dorser, the note being deposited in the bank 
as collateral to secure a second note for a 
smaller amount, the bank could not, as against 
the accommodation indorsers, enforce its agree- 
ment with the last indorser that the note should 
be a pledge also to secure a loan to him.—Ollis 
v. Farmers’ & Merchants’ Bank, Mo., 201 S. W. 
947. 


9. Evidence.—In action on note given for 
price of perfumery sold defendants, court can 
infer that seller’s representation it would not 
sell such articles to other dealers within six 
blocks of defendant’s store was material, and 
that its falsity would injure defendants.—Ste- 
vens v. Weinberg, Mo., 201 S. W. 603. 


10. Public Policy.—In a popularity contest, 
where company sells dealer the prices and plans, 
with book of instructions telling that fictitious 
votes should be given candidates to keep up 
interest, notes given are vicious.—Commercial 
Sec. Co. v. Archer, Ky., 201 S. W. 479. 


11.—Rescission.—Where plaintiff's agents in- 
duced defendant to sign an agency contract 
and, under representations that other instru- 
ments then signed were duplicates of the con- 
tract, persuaded him to sign promissory notes, 
he was not bound, on discovery of the fraud, 
to rescind the contract, and his continuing un- 
der the contract did not waive the fraud.—Pio- 
neer Stock Powder Co. v. Goodman, Mo., 201 
S. W. 576. 


12.—Waiver.—The maker can insist upon 
the invalidity of homestead waiver embraced in 
an usurious contract in the hands of a bona 
fide holder purchased before maturity for value 
and without notice.—Clark v. Bank of Thomas- 
ville, Ga., 95 S. E. 331. 











13. Brokers — Performance. — That principal 
who employed broker to sell lands could not sell 
without voluntary assent of wife does not avoid 
his obligation to pay broker on performance.— 
Cofield v. McGraw & Garner, Ala., 77 So. 981. 


14. Carriers of Goods—Bill of Lading.—A bill 
of lading, covering a shipment of meat, provid- 
ing that claims for loss, damage, or delay must 
be made in writing to the carrier at the point 
of delivery within four months, is binding upon 
the shipper.—Cudahy Packing Co. v. Atchison, 
T. & S. F. Ry. Co., Mo., 201 S. W. 623. 
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15.——Carmack Amendment.—In action under 
Carmack Amendment against initial carrier of 
certain interstate shipments, there could be no 
recovery on theory that carrier had waived pro- 
vision in contract as to notice, in view of pur- 
pose of Interstate Commerce Act to prevent 
discrimination —Cudahy Packing Co. v. Chicago 
& N. W. Ry. Co., Mo., 201 S. W. 596. 


16. Evidence.—Where shipping contract 
provides that in case of loss or damage to goods 
the amount shall be computed at their value at 
place of shipment, admission of evidence as to 
their value at place of destination was error.— 
St. Louis & S. F. R. Co. v. First Nat. Bank, Okla., 
171 Pac. 467. 


17. Remedial Law.—While a statute pro- 
viding a penalty for neglect of a carrier to pay 
a loss in due time is penal, yet it was enacted 
to meet a hurtful policy of delaying payment. 
and to that extent is remedial.—Evans v. Atlan- 
tic Coast Line R. Co., S. C., 95 S. E. 335. 

18. Carriers of Live Stock—Insurer.—That 
cattle died in .stock yards during very cold 
weather did not effect liability of transportation 
insurer, where cattle died as result of injuries 
received in transit.—Estes v. Hartford Fire Ins. 
Co., Mo., 201 S. W. 563. 

19. Carriers of Passengers—Alighting.—Where 
plaintiff told motorman he would leave at next 
stop, and motorman slowed car, his turning 
and looking at plaintiff, while releasing door, 
was not implied invitation to alight while car 
was in motion and did not warrant recovery for 
injuries when plaintiff fell from moving car.— 
Busack v. Chicago City Ry. Co., Ill., 118 N. E. 
1041. 

20. Chattel Mortgages—Deficiency on Sale.— 
Under chattel mortgage authorizing private sale, 
the mortgagee may, on breach, take possession 
of the property, sell it as agreed upon, pay the 
costs and apply the remainder of the proceeds 
to the diminution of the mortgage debt, and if 
there is a deficiency he may maintain action at 
law against the mortgagor of his sureties.— 
Ashley & Rumelin v. Lance, Ore., 171 Pac. 661. 


21. Variance.—Where there is a variance 
between the amount stated in bill of sale to 
secure debt and amount stated in affidavit of 
foreclosure, under Civ. Code 1910, §§ 3298, 3299, 
foreclosure is not void for that reason.—Robin- 
son v. J. T. Bothwell Grocery Co., Ga., 95 S. E. 
316. 

22. Commerce—Employe.—Car repairer, on 
car which had been used, though not exclusively, 
in interstate commerce, could not be said to be 
engaged in interstate commerce while repairing 
it on repair track.—Deffenbaugh v. Union Pac. 
R. Co., Kan., 171 Pac. 647. 


23. Foreign Corporation.—Foreign corpora- 
tion which shipped potatoes on consignment to 
factor in state, who sold them in his own name, 
deducted expenses and commission from pro- 
ceeds, remitting balance to corporation, which 
had no place of business in state, was engaged 
in interstate commerce, and not “in business 
within state,’ so as to bar its action for balance 
in absence of compliance with state laws ag to 
doing business in state.—Tyson v. Jennings Pro- 
duce Co., Ala., 77 So. 986. 


24. 

















Interstate Transaction.—Proviso of In- 





i Cong. June 29, 1906, c. 3591, § 7, pars. 11, 12, 


that nothing therein should deprive any holder 
of receipt or bill of lading of any remedy under 
existing law, preserved only existing rights and 
remedies under federal law and common law, 
not inconsistent with rules and regulations pre- 
scribed by the act.—Southern Ry. Co. v. Morris, 
Ga., 95 S. E. 284. 


25. Compromise and Settlement—Credits.— 
Where illiterate person, able to contract, enters 
into accounting and voluntarily signs a note in 
settlement, the terms of which he understands, 
ie is ordinarily bound thereby, and in the ab- 
sence of fraud or mistake it is no defense to 
note that he failed to receive certain credits and 
that certain debits were unjust.—Wilson vy. Bush, 
Ga., 95 S. E. 317. 


26. Connecting Carriers—Hepburn Act.—Com- 
mon-law action against last connecting carrier 
for damage to interstate shipment of freight, 
where such damage was caused by such car- 
rier’s negligence, is not prohibited by Act Cong. 
June 29, 1906, c. 3591, § 7, pars. 11, 12, known as 
the Carmack Amendment to the Hepburn Act, 
amendatory of Act Cong. Feb. 4, 1887, c. 104, 
§ 20.—Southern Ry. Co. v. Morris, Ga., 95 S. E. 
284, 

27. Constitutional Law—Privileges and Im- 
munities.—Rev. Codes Idaho, § 6872, making it 
misdemeanor for any person to pasture sheep on 
range previously occupied by cattle, is valid, 
being intended to prevent conflicts between 
cattle rangers and sheep herders, and not sub- 
ject to attack as abridging privileges and im- 
munities of citizens of United States.—Omaeche- 
varria v. State of Idaho, U. S. S. C., 38 S. Cc. 323. 

28. Contracts—Illiteracy.—An illiterate per- 
son is not bound by an instrument, which he 
signed in erroneous belief as to its contents, 
where he was induced to do so by misrepre- 
sentation of other party, whose good faith he 
had no reasonable ground to suspect.—Wilson v. 
Bush, Ga., 95 S. E. 317. 


29. Fraud and Mistake.—-Where there is a 
contract for a warranty deed, the acceptance of 
a warranty deed from a third party remits the 
acceptor to his covenants in his deed, and he 
cannot recover on the contract on account of 
failure of title by reason of a forged deed in 
the chain of title, in the absence of fraud or 
mistake.—Frisbie v. Scott, Mo., 201 S. W. 561. 


30. Mutuality.—Contract signed by both 
seller and buyer reciting sale of food to buyer, 
and containing formula for feed and minute 
shipping directions, is not lacking in mutuality, 
though not reciting in express words that buyer 
agreed to accept and pay for the feed.—Heffer- 
nan v. Neumond, Mo., 201 S. W. 645. 

31. Public Policy.—In a popularity contest, 
where company sells dealer the prizes and plans, 
with book of instructions telling that fictitious 
votes should be given candidates to keep up 
interest, the transaction is vicious, and the 
court will not help either the contest company 
or the dealer.—Commercial Sec. Co. v. Archer, 
Ky., 201 S. W. 479. 

32. Conversion—Equity.—At death of land- 
owner who had given bonds for deed to two 
purchasers, equitable title to tracts was not in 
original owner, but in vendees under doctrine 
of equitable conversion.—Ward vy. Williams, Ill., 











terstate Commerce Act, § 20, as amended by Act ' 118 N. E. 1021. 
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33. Corporations—Evidence.—Document sign- 
ed by president and secretary and attested by 
seal of corporate beneficiary of life policy is not 
conclusive evidence of officers’ power to execute 
instrument.—Coleman v. Northwestern Mut. Life 
Ins. Co., Mo., 201 S. W. 544. 

34. Evidence.—Evidence that president and 
secretary of corporate beneficiary of life policy 
executed instrument changing beneficiary, and 
that corporation’s directors and stockholders 
individually consented to such action, does not 
establish, as matter of law, the corporation’s 
consent to such change.—Coleman v. Northwest- 
ern Mut. Life Ins. Co., Mo., 201 S. W. 544. 


35- Foreign Corporation.—Resident man- 
ager of foreign corporation empowered to make 
sale contracts with local agents subject to ap- 
proval of his principal under Comp. Laws 1913, 
§ 6340, was authorized to bind his principal by 
agreement to pay commission to one bringing in 
a customer.—Kopan v. Minneapolis Threshing 
Mach. Co., N. D., 166 N. W. 826. 

36. Lien on Stock.—Where one extends 
credit on security of stock, without notice of 
by-law in favor of issuing corporation, and 
obtains judgment against pledgor and buys 
stock at sheriff’s sale, his lien is superior to cor- 
poration’s lien, and it cannot refuse to transfer 
stock to him notwithstanding his notice of by- 
law lien at sale—American Nat. Bank of At- 
lanta v. East Atlanta Bank, Ga., 95 S. E. 286. 

37. Prospectus.— Prospectuses and maps 
used in procuring subscriptions to stock of a 
corporation held admissible in actions on such 
subscription contracts in support of the defense 
that they were obtained by fraudulent repre- 
sentations.—Columbia-Knickerbocker Trust Co. 
v. Abbot, U. S. C. C. A., 247 Fed. 833. 


38. Customs and Usages—Evidence.—Where 
seller contracted absolutely to sell stipulated 
kind of feed, he cannot, his mill having been 
destroyed by fire, escape liability on ground of 
trade custom to excuse manufacturers in event 
of that contingency, for such custom or con- 
tingency was not expressed in the contract.— 
Heffernan v. Neumond, Mo., 201 S. W. 645. 


39. Disturbance of Public Assemblage—Evi- 
dence.—Defendant held not guilty of violating 
Pen. Code 1910, § 412, as to disturbing public 
worship, where he used no profane and obscene 
language, but merely protested against abuse 
of himself and his followers, who had come to 
the meeting house ye | to hear him preach. 
—Jackson v. State, Ga., 95 S. E. 302. 


40. Easements—Right of Way.—Instrument 
giving adjoining landowner, and her heirs for- 
ever, right of way in stairway in grantor’s build- 
ing and referring to privileges as an easement 
appurtenant to grantees’ property, conveyed no 
estate which survived building’s destruction by 
fire—Cohen v. Adolph Kutner Co., Cal., 171 Pac. 
424, 

41. Equity—Clean Hands.—Maxim that party 
must come into equity with clean hands does not 
preclude right to accounting, because complain- 
ant was alleged to have forged evidence sup- 
porting certain items of her claim.—Barnes v. 
Barnes, Ill, 118 N. E. 1004. 

42. Estoppel—Unrecorded Conveyance.—Where 
daughter and her husband conveyed unimproved 
lot to her mother and took back a deed, the deed 
to the mother being then recorded, but deed from 
mother not being recorded until 19 years later, 
2 years after levy of attachment in action by 
contractor for unpaid balance on house on the 
lot under contract with mother, daughter was 
estopped to assert ownership under unrecorded 
deed.—Slinger v. Sterrett, Ill, 118 N. E. 1008. 

43.——Guaranty.—If manufacturer of roofing 
assured contractor that rafters in new building 
were sufficient to carry load of roofing, doing 

















so to get contract to supply roofing, in owner’s 
action against it on guaranty of roofing, it can- 
not be heard to say rafters were not sufficient.— 
Daly v. Cementile Roofing Co., S. C., 95 S. E. 333. 


44. Executors and Administrators—Assets.— 
The term “assets,” as applied to decedent's es- 
tates, means property, real or personal, tangible 
or intangible, legal or equitable, which can be 
available for or can be appropriated to the pay- 
mane of debts.—Barnard v. Bilby, Okla., 171 Pac. 


45. Factors — Commission. — Where plaintiff 
wired factor asking whether he could sell pota- 
toes at 81 cents, and he replied, “Can sell at 81, 
competitors offering at 75,”. intending to say 
“Can't sell at 81,” and potatoes were shipped 
and sold at less than 81 cents, plaintiff could 
recover difference in balance due, after deduc- 
tion of proper commission, between price of 81 
cents and actuai selling price——Tyson v. Jen- 
nings Produce Co., Ala., 77 So. 986. 


46. False Pretenses—False Representations. 
—Under an information for obtaining money by 
false pretenses, in that defendant falsely repre- 
sentea that mining property contained a “vast 
quantity of pay ore,” evidence of acreage of 
claim, improvements, personal appearance, and 
innocent expression of defendant and his be- 
guiling smile was admissible.—People vy. Don- 
aldson, Cal., 171 Pac. 442. 


47. Food—lIntent.—Though intention is im- 
material in determining whether there was viola- 
tion of a pure food statute, the intent of 4 buy- 
er of feed who expected to resell is material in 
determining whether the contract was tainted 
with ee v. Neumond, Mo., 201 


48. Frauds, Statute of—Acceptance.— Where 
written contract of employment for year was 
made in preceding year, oral agreement made at 
same time to pay certain extra expenses in case 
commission on sales for year did not amount to 
enough to pay same, could not be enforced where 
there was no acceptance by the employer within 
the year referable to anytning but the written 
contract, in' view of Rev. St. 1909, § 2783.—John- 
son v. American Paper Products Co., Mo., 201 
S. W. 651. 


49. Performance.—Where plaintiff fully per- 
formed her: oral contract to render services to 
one upon a promise of compensation by legacy, 
and services were accepted by the other party, 
contract was not within statute of frauds (Civ. 
Code 1910, § 3223, subds. 2, 3).—Alford v. Davis, 
Ga., 95 S. E. 313. 

50. Guardian and Ward—Conflicting Inter- 
ests.—Where money paid to the guardian from 
the sale by court order of lands in which wards 
were remaindermen, for attorney’s fees, lands 
sold wards’ father and repayment of loan, all 
came from the father’s life estate, there was 
not such conflict in interest_as would avoid such 
sale.—Dole v. Shaw, Ill, 118 N. E. 1044. 

51.—Fraud.—Where guardian sells ward's 
land on secret understanding that purchaser will 
not pay therefor, and sale is confirmed and 
deed delivered, there is a fraud upon the ward, 
who, by action against purchaser or anyone 
acquiring land with knowledge of such fraud 
ney = sale aside.—Langley v. Ford, Okla., 171 

ac. ; 


52. Giftse—Shares of Stock.—Where a father 
had shares of stock issued to his son on the 
books, and mailed him notice of a stockholders’ 
meeting, his retaining the stock and attempting 
to vote it in his son's absence, without proxy, 
did not show as a matter of law that there was 
no delivery.—Jones v. Jones, Mo., 201 S. W. 557. 

53. Highways—Drainage.—Gen. St. 1915, § 
3896, does not give drainage district power to 
regulate construction of highways and culverts 
within district, but such power over township 
highways is vested by section 8765 in township 
ofhcers; and distfict cannot maintain mandamus 
to compel such officers to construct highway 
culverts to operate as dams and sluiceways.— 
The Maple Grove Drainage Dist. v. Hicks, Kan., 
171 Pac. 613. 

54.——Obstruction.—Defendant, who had daily 
stationed his wagon in public road, placed peanut 
roaster and gasoline engine in road, and ar- 
ranged fruits and drinks about his wagon, was 
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properly enjoined from obstructing public road. 
—Rider v. Porter, Ga., 95 S. E. 284. 


5&. Insurance—Classification in Risk.—Pro- 
vision in policy that in case of accident in more 
dangerous work or risk benefits would be pay- 
able according to classified tables for such in- 
creased hazard applies to occupations, and there- 
under superintendent of city school killed in 
vacation while cutting down a tree did not 
change his occupation, so as to classify as more 
hazardous risk.—Evans v. Woodman Acc. Ass'n, 
Kan., 171 Pac. 643. 


56. Medical Services.—Anyone who pays for 
medical services for a servant may recover from 
the insurer, under Vernon’s Sayles’ Ann. Civ. St. 
1914, art. 5246k.—American Indemnity Co. v. 
Nelson, Tex., 201 S. W. 686. 


57. Restriction on Liability—An insurance 
policy, with rider, restricting insurance to legal 
liability of insured for failure correctly to notify 
owner of goods of warehouse in which placed, 
but restricted to certain warehouses, does not 
cover loss of goods reported to owner as in 
one of them, but stored in another not included 
in policy.—Bush Terminal Co. v. Globe & Rutgers 
Fire Insurance Co. of City of New York, N. Y., 
169 N. Y. S. 734. 


58. Intoxicating Liquors—Bone Dry Law.— 
An indictment, under the “bone 7 law,” ap- 
proved March 28, 1917 (Laws 1917 [Extra Sess.] 
p. 6), alleging defendant’s possession of intoxi- 
cating liquor, need not set out the specific quan- 
tity in his possession.—Harris v. State, Ga., 95 
8S. E. 321. 

59. Prohibition District.—In county in which 
sale of liquor had not been prohibited, contain- 
ing municipality in which licenses were issued 
and in force, neither part of county outside mu- 
nicipality nor any precinct outside municipality 
was a “prohibition district,” as defined by Laws 
1913, c. 27, § 7, so as to make defendant’s sale 
illegal—State v. Morton, Idaho, 171 Pac. 495 

60. Landlord and Tenant—Common Courts.— 
Where landlord corporation agreed to reimrurse 
corporation tenant for improvements put on 
premises, tenant or termination of lease could 
recover value of improvements under common 
counts, but could not recover enhanced value f 
the land.—United States Brewing Co. v. Dolere 
& Shepard Co., Ill., 118 N. E. 1006. 

61. Improvements.—Where tenant makes 
valuable, permanent improvements on farm 
which landlord agrees to pay for when ten- 
ancy is terminated, tenant’s right to reimburse- 
ment is sufficiently mature to justify his cause 
of action when landlord leases farm and lets 
another tenant into part possession.—Henshaw 
v. Smith, Kan., 171 Pac. 616. 


62. Libel and Slander—Constitutional Law.— 
Const. art. 2, § 14, guaranteeing privilege of 
saying, writing and publishing whatever citi- 
zen desires, subject to liability for any abuse, 
and providing that in all suits and prosecutions 
truth may ve given in evidence, applies to ac- 
tions for slander of title-—Nat. L. McGuire Oil & 
Supply Co. v. Marvin, Mo., 201 S. W. 628. 


63. Mandamus — Drainage.— Mandamus will 
issue to compel drainage commissioners to levy 
assessment to pay judgmert against district, 
although no district bonds had been issued for 
that purpose.—Allen v. Commissioners of Muddy 
Creek Drainage Dist., N. C., 95 S. E. 170 

64. Marriage—Police Power.—State has right 
to control and regulate by reasonable laws mar- 
riage relationship of its citizens and wishes and 
desires, or even immediate welfare of indi- 
vidal must yield to public policy of state; hence 
marriage of epileptic may be annulled over his 
objection.—Kitzman v. Kitzman, Wis., 166 N. W. 

9. . 














65. Master and Servant—Hazardous Occupa- 
tion.—Cleaning and washing of windows is haz- 
ardous occupation, and is, under Workmen’s 
Compensation Act, included in the business of 
“maintaining” any structure.—Chicago Cleaning 
Co. v. Industrial Board of Illinois, I1l., 118 N. E. 
989. 





66. Independent Contractor.—Messenger for 
telegraph company who furnished his own bi- 
cycle and uniform, and took his own routes at 
his own speed, and was paid two cents for each 
message delivered, was servant, and not an inde- 





pendent contractor.—Postal Telegraph-Cable Co. 
v. Murrell, Ky., 201 S. W. 462. 


67. Negligence.—Where wabbling and vibra- 
tion of shafting had existed for, nine months or 
longer, the failure to discover it or correct it 
when known was negligence.—Clark-Pratt Cot- 
to Mills Co. v. Bailey, Ala., 77 So. 995. 


68. Parent and Child.—In action for wrong- 
ful death of plaintiff’s intestate, where right to 
recover depended upon negligence of father in 
permitting his 13-year-old son to drive, and on 
son's negligent driving of automobile, verdict 
finding such death not due to negligence of son 
is conclusive as to the father.—Taylor vy. Stew- 
art, N. C., 95 S. E. 167. 


69. Prima Facie Negligence.—Where plain- 
tiff, a servant, is injured while working about 
slides, ropes, and tipples used in handling slabs, 
the work being under defendant's management, 
and the accident being such as does not ordi- 
narily happen. when those in control use proper 
care, a prima facie case of negligence is made 
out.—Kilpatrick v. Kinston Mfg. Co., N. C., 95 
S. E. 168. 

70. Proximate Cause.—Though brakeman 
killed: in rear-end collision was negligent in 
failing to go back to warn following train, yet, 
as company was negligent, it cannot be declared 
as a matter of law that proximate cause of 
death was brakeman’s contributory negligence, 
and that under Act April 22, 1908, c. 149, § 1, it 
did not result in part from negligence of any 
employe of company.—Union Pac. R. Co. v. Had- 
ley, U. S. S. C., 38 S. Ct. 318. 


71. Relief Association.—Where there was no 
provision in certificate, constitution, or by-laws 
of railroad employes relief association, prohibit- 
ing admission of non-members, and association 
was able to secure service of competent sur- 
geons at small salaries by allowing them to 
take non-members in association hospital and 
collect from them fees for services, such re- 
ceiving of non-members was not ultra vires.— 
Denver & R. G. R. Co. Employes’ Relief Ass’n 
v. Rishmiller, Colo., 171 Pac. 501. 

72. Respondeat Superior.—Where window 
cleaner not discharged, although told not to 
work when unable, and unpaid for some work 
done, took his tools, and assignment of his 
place to work placed in his locker by employer, 
which he proceeded to execute, relation of mas- 
ter and servant obtained, for purpose of com- 
pensation.—Chicago Cleaning Co. y. Industrial 
Board of Illinois, Ill., 118 N. E. 989. A 

73. Safe Place to Work.—Where contrac- 
tors’ carpenter on building was injured by giv- 
ing way of wall erected by another contractor, 
rule relieving master from liability for unsafe 
place of work, where conditions are constantly 
shifting, did not apply, where only change in 
conditions was that caused by progress of car- 
peers work.—Bidwell v. Grubb, Mo., 201 S. W. 


























74. Workmen's Compensation Act.—Under 
Workmen’s Compensation Act, § 5, subd. 2, and 


- Child Labor Act, §§ 1, 4, 11, a minor between 


the ages of 14 and 16, who was working in a 
manufacturing establishment without required 
permit, is not an employe, within Workmen’s 
Compensation Act, and, where injured while 
operating prohibited machinery, may recover at 
law for injury.—Roszek v. Bauerle & Stark Co., 
Ill., 118 N. E. 991. 


75. Workmen’s Compensation Act.—Evi- 
dence that brickmaker, previously in good health, 
when attacked by vertigo or some similar dis- 
order while on brick pile some 15 feet above 
ground, fell and was injured, held to sustain 
Industrial. Commission's finding that his  in- 
jury was accidental, within Workmen’s Com- 
pensation Act.—Santacroce v. Sag Harbor Brick, 
Works, N. Y., 169 N. Y. S. 695. 


76. Mortgage—Foreclosure.—Where mortgage 
provided that mortgagors should reduce a prior 
incumbrance, and that failure to perform any 
agreement should authorize immediate fore- 
closure, act of mortgagor in procuring a receipt 
from the administrator of the estate which own- 
ed the prior incumbrance, but paying no money 
therefor, and without exhibiting the receipt to 
either the mortgagee or his assignee, was not 
such performance as to prevent foreclosure.— 
Churchill v. Meade, Ore., 171 Pac. 565. 
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77. Substituted Trustee.—Provision of deed 
of trust that, if trustee or any substituted trus- 
tee should refuse to execute the trust, the bene- 
ficiary or his assignee, or their legal representa- 
tives, might appoint another trustee, authorized 
corporate assignee of the deed of trust to ap- 
point a substituted trustee where the then acting 
trustee refused to act.—West v. Union Navel 
Stores Co., Miss., 77 So. 961. 


78. Municipal Corporations—Abutting Owner. 
—Where paving ordinance of city of Macon was 
invalid, because not presented to mayor for his 
approval, as required by section 24 of its char- 
ter, abutting owner was not estopped to deny 
want of jurisdiction, though he made no ob- 
jection to pavinig.—Hall v. City of Macon, Ga., 
95 S. E. 248. 


79. City Park.—A union depot company 
owning and operating a station, Not ug | a 
regularly dedicated city park on which it has, 
under agreement with the city, spent thousands 
of dollars for grading, fencing, and beautifying, 
is entitled to injunction against appropriation of 
any part thereof for sidewalk purposes.—E]l Paso 
Union Passenger Depot Co. v. Look, Tex., 201 
8. 4. 





80. Contributory Negligence.—That occu- 
pants of buggy might have seen approaching 
automobile which had turned obliquely to wrong 
side of street to avoid collision had they looked 
held not to constitute contributory negligence 
as matter of law.—Oberholzer v. Hubbell, Cal., 
171 Pac. 436. 


81. Governmental Power.—One injured when 
municipal garbage wagon struck ladder on 
which he was working could not recover dam- 
ages therefor from city, as it was in the exer- 
cise of a governmental power.—Behrmann v. 
City of St. Louis, Mo., 201 S. W. 547. 


82. Negligence Per Se.—Although driving 
of an automobile upon street by minor of 13 
years, in violation of law, is negligence per se, 
it is for jury to determine if such negligence 
was proximate cause of injury or death.—Taylor 
v. Stewart, N. C., 95 S. E. 167. ‘ 


83. Non-User.—tThe rights, duties, and privi- 
leges conferred and imposed upon a municipal 
corporation by dedication exclusively for the 
public benefit cannot ordinarily be lost through 
non-use or laches.—Board of Com’s of Douglas 
County v. City of Lawrence, Kan., 171 Pac. 610. 


84. Traffic Ordinance.—A traffic ordinance 
provéding that driver of vehicle shall keep six 
feet on right side of running board of street car 
held not applicabie to running board on left side 
of car, and such ordinance was irrelevant in ac- 
tion for injuries to passenger alighting on left 
side of car.—Santina vy. Tomlinson, Cal., 171 Pac. 

85. Negligence—Jury.—Whether plaintiff, a 
boy of ten of average intelligence, who, while 
attending automobile races, occupied a danger- 
ous place, after repeated warnings of danger, 
was guilty of contributory negligence, prevent- 
ing recovery for being struck by racing auto- 
mobile, held a question for the jury.—Scott. v. 
Kansas State Fair Ass’n, Kan,, 171 Pac. 427. 

86. Licensee.—Where building owner re- 
quested construction company to repair outside 
curb, its employe, who went into open stair well 
while going to basement for water, which he 
might have secured elsewhere, exceeded bounds 
of the invitation and was a mere license .— 
Shuck v. Security Realty Co., Mo., 201 S. W. 559, 

87. Officers—De Facto.—A de jure officer who 
has been for time wrongfully prevented from 
discharging the duties of his office cannot re- 
cover from state salary for such time when it 
has been paid to a de facto officer, who dis- 
charged duties of position during period when 
de jure officer was prevented from discharging 
them.—People v. Burdett, Ill., 118 N. E. 1009. 

88. Parent and Child—Automobile.—Where 
defendant's automobile driven by his son was 
being used under defendant’s authority for fam- 
ily purposes, he was liable for the negligence of 
the son in inflicting a personal injury.—Uphoft 
v. McCormick, Minn., 167 N. W. 788. 

89. Payment—Implied Warranty.—Purchaser 
of automobile for $550, who engaged to pay with 
“Constitutionalists’ money” at 20 cents on dol- 























lar, impliedly warranted money paid by him was 
valid currency of particular sort, and in seller’s 
action to recover title and possession, in alter- 
nativé for price with foreclosure of lien, it is 
immaterial whether there were any representa- 
tions as to genuineness of the money.—Reeves 
v. Avina, Tex., 201 S. W. 729. 


90. Railroads—Licensee.—As to licensee walk- 
ing on path beside its track, defendant was not 
bound to anticipate that she would instanly move 
from place of safety to place where step of 
coach of passing train would strike her.—Gor- 
on v. Altantic Coast Line R. Co., Ga., 95 S. E. 

11. 


91. Proximate Cause.—Negligence of rail- 
road in failing to keep flagman at crossing was 
proximate cause of injuries to boy when he 
backed into passing freight train, in endeavor, 
as he claimed, to avoid another engine approach- 
ing on another track.—Houston & T. C. Ry. Co. v. 
Roberts, Tex., 201 S. W. 674. 


92. Sales—Breach of Warranty.—In action 
for breach of warranty, plaintiff must show that 
the warranty was relied on and that it was an 
operative cause, although it need not have been 
the sole inducement.—Feeney & Bremer Co. v. 
Stone, Ore., 171 Pac. 569. 


93. Express Warranty.—In case of executed 
sale by seller who is neither manufacturer or 
grower of ascertained and existing chattel open 
to inspection, if an express warranty is not 
given, and purchaser exercises without hindrance 
right of inspection, caveat emptor applies.— 
Dishman v. Griffis, Ala., 77 So. 961. 

94. Fraud.—In buyer’s action for damages 
from sale of grain to which seller had no title, 
evidence as to fraud in execution of land sale 
coutract was inadmissible, where parties were 
strangers to the contract and both derived title 
to claim from purchaser, who had not attempted 
to avoid contract for fraud.—Farmers’ Equity 
Exch. v. Blum, N. D., 166 N. W. 822. 


95. Illegality.—While it is a good defense to 
a contract valid on its face that it was intended 
by contracting parties to violate law in per- 
formance thereof, a buyer of feed for resale can- 
not be denied relief on account of seller’s non- 
performance, unless it was his intention in dis- 
posing of feed to violate law.—Heffernon v. Neu- 
mond, Mo., 201 S. W. 645. 

96. Variance.—In suit for price of building 
materials bought by defendant on account, proof 
that materials were sold to defendant’s contrac- 
tor and of defendant’s subsequent oral promise 
to pay was properly excluded because at vari- 
ance with and not authorized by petition.—John- 
son Lumber Co. v. Weems, Ga., 95 S. E. 310. 


97. Shipping—Breach of Warranty.—Where 
the managing owner of a vessel, in name of 
partnership of which he was member, signed 
charter party, he cannot escape liability for 
breach of warranty of seaworthiness, under Act 
June 26, 1884, § 18, providing for limitation of 
shipowner’s liability, for the contract was per- 
sonal as to such owner and did not fall within 
statute.—Pendleton v. Banner Line, U. S. S. C., 
88 S. Ct. 330. 

98. Trusts—Evidence.—An amended petition, 
alleging that an attorney who had purchased 
property sold for taxes, had done so as to retain 
it for his client, defendant, but which fails to 
allege defendant’s ownership and right of pos- 
session, or any consideration for the agreement, 
does not show an enforceable trust.—Ivey v. 
Teichman, Tex., 201 S. W. 695. 

99. Waters and Water Courses—Appropri- 
ation.—Where plaintiffs had always used the 
natural water of a stream, but the stream had 
been augmented by foreign waters deposited 
in it by a city, such foreign waters constituted 
abandoned personalty and defendants, who first 
appropriated them had the right to their use.— 
E. Clemens Horst Co. v. New Blue Point Mining 
Co., Cal., 171 Pac. 417. 

100. Wills—Attestation—Ky. St. § 4828, re- 
quiring name of testatrix to be subscribed to 
will, was sufficiently complied with by subscrip- 

















er 
tion, “Nancy Wilson X Whaley,” instead of tes- 
mark 


tatrix’s correct name, Nancy Wilson Hendrix, 
where identity of testatrix was not questioned. 
—Reed v. Hendrix's Ex’r, Ky., 201 S. Ww. 482. 
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